United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 








Court of Appeals of the District of Columbia 

OCTOBER TERM, 1924. 

No. 4234. 


RUTH R. SMITH AND CLAUDE R. SMITH, APPELLANTS, 

vs. 

HENRY T. LAW, EDGAR C. SNYDER, U. S. MARSHAL; 
ANDREW WILSON, TRUSTEE IN EQUITY CAUSE NO. 
41,099, AND THOMAS A. JAMESON COMPANY, A BODY 
CORPORATE, APPELLEES. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


INDEX. 

Original Print 

Caption . a 1 

Bill to remove cloud from real estate. 1 1 

Plaintiffs’ Exhibit “A”. 6 4 

Plaintiffs’ Exhibit “B”. 8 5 

Plaintiffs’ Exhibit “C”. 12 7 

Order for appearance. 12 8 

Motion to dismiss. 13 8 

Decree dismissing bill; appeal. 14 9 

Memorandum: $50 deposited by Joseph L. Tepper in lieu of ap¬ 
peal bond. 15 9 

Assignment of error. 15 9 

Designation of record. 16 10 

Clerk’s certificate. 17 10 


Judd & Detweiler (Inc.), Printers, Washington, D. C., November 11, 1924. 














Court of Appeals of the District of Columbia. 


No. 4234. 

Ruth R. Smith and Claude R. Smith, Appellants, 

vs. 

Henry T. Law, Edgar C. Snyder, U. S. Marshal; Andrew Wilson, 
Trustee in Equity Cause No. 41,099, et al. 


a Supreme Court of the District of Columbia. 

Equity. No. 42191. 

Ruth R. Smith and Claude R. Smith, Plaintiffs, 

vs. 

Henry T. Law, Edgar C. Snyder, U. S. Marshal; Andrew Wilson, 
Trustee in Equity Cause No. 41099, and Thomas A. Jameson Com¬ 
pany, a Body Corporate, Defendants. 

The United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Bill to Remove Cloud from Real Estate. 

Filed January 31,1924. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Term. 

Equity. No. 42191. 

Ruth R. Smith and Claude R. Smith, Plaintiffs, 

vs. 

Henry T. Law, Edgar C. Snyder, U. S. Marshal; Andrew Wilson, 
Trustee in Equity Cause No. 41099, and Thomas A. Jameson Com¬ 
pany, a Body Corporate. 

The plaintiffs respectfully represent: 

1. They are each citizens of the United States, residents of the Dis¬ 
trict of Columbia and bring this suit in their own behalf for the relief 
prayed for hereinafter. 
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2. (a) That defendant, Henry T. Law is, according to the infor¬ 
mation and belief of the plaintiffs, a citizen of the United States and 
a resident of the District of Columbia and is sued in his own right. 

(6) The defendant Edgar C. Snyder, is a citizen of the United 
States, a resident of the District of Columbia and is sued as the 
United States Marshal for the District of Columbia. 

(c) The defendant, Andrew Wilson is a citizen of the United 
States and a resident of the District of Columbia and is sued as trustee 
in Equity Cause No. 41099. 

( d ) The defendant, Thomas A. Jameson Company, is a 

2 body corporate, incorporated under the laws of the State of 
New Jersey and is doing business in the District of Columbia 

and is sued in its own right. 

3. Plaintiffs further say that sometime in January, 1922, they pur¬ 
chased the following described real estate: 

Lot number 811 being the south half of original lot numbered 
12 in square 1060 in the City of Washington, District of Columbia in 
accordance with the plat of said lot and square in the Office of the 
Surveyor for the District of Columbia; 

paying for same the cash sum of $1,400.00 to which the plaintiff 
Ruth R. Smith contributed approximately $850.00 out of her own 
sole and separate means and the defendant Claude R. Smith con¬ 
tributed the balance of about $550.00 and took title thereto in their 
joint names as joint tenants or as tenants by the entirety; a copy of 
the deed is attached hereto marked “Plaintiffs’ Exhibit A” and 
prayed to be read as part hereof. Said lot is located on Fifteenth 
Street between South Carolina Avenue and “C” Street, Southeast and 
has dimensions of 33 feet in width and about 200 feet in depth. 
Plaintiff’s further aver that it was their intention to erect a dwelling 
for themselves on said lot and establish a homestead, and in fact, 
had made all arrangements for same including plans until the hap¬ 
pening of the grievances hereinafter set forth has prevented them 
from carrying out their intentions. 

4. On to wit: the 7th day of February, 1923, the defendant Edgar 
C. Snyder, United States Marshal as aforesaid, acting under an al¬ 
leged authority of a writ of fieri facias issued from the Clerk’s Office 
of this Court, based on a judgment against the plaintiff, Claude R. 
Smith alone, undertook to and did, over the verbal and written pro¬ 
tests and objections of the plaintiffs herein, sell the undivided 

3 interest of the plaintiff Claude R. Smith in the above de¬ 
scribed real estate at public auction in front of the court 

house to the defendant Henry T. Law for the sum of $300.00, and in 
pursuance of said sale, undertook to and did deliver a deed to said de¬ 
fendant pretending to convey to him all the right, title, interest, 
estate, claim and demand of the plaintiff Claude R. Smith in the 
above described real estate for the satisfaction of the judgment against 
the said plaintiff. A copy of said deed is hereto attached marked 
“Plaintiffs’ Exhibit B” and prayed to be considered as part hereof. 
Plaintiffs further say that at, before and during said sale, the plain¬ 
tiffs herein warned the United States Marshal, the auctioneer, Adam 
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S. Weschler, who cried off the sale, and the defendant Henry T. Law 
as the purchaser, that they had no right in law whatsoever to proceed 
with the sale as the plaintiffs owned said property in entirety and as 
joint tenants and that same could not legally be subjected to an exe¬ 
cution of a judgment against one of the plaintiffs in the manner that 
the defendants undertook to subject their interest to such a judgment. 
A copy of said written notice and protest is hereto attached marked 
“Plaintiffs’ Exhibit C,” and prayed to be considered as part hereof. 

5. Plaintiffs further say that they are advised by counsel learned 
in the law, and so aver, that under the statutes of this jurisdiction and 
the decisions of the courts, they are holding said real estate by the en¬ 
tirety and that neither plaintiffs’ right or interest could be subjected 

to the satisfaction of a judgment against either of them during 

4 their joint lives and that said sale was and is totally void and 
of no effect whatsoever. 

6. Plaintiffs further aver that on to wit: the 2*2nd day of March 
1923, the defendant, Henry T. Law, acting on the erroneous supposi¬ 
tion that he was a tenant in common with the plaintiff Ruth R. 
Smith in the real property described herein, under the aforesaid al¬ 
leged and attempted sale by the United States Marshal, filed his bill 
in equity herein for partition of said real estate as between himself 
and the plaintiffs herein and in due course of time obtained a decree 
of this Court for partition of said real estate under which decree the 
defendant, Andrew Wilson was appointed trustee to sell said real 
estate. 

7. Thereafter, on to wit: the 2nd day of August, 1923, the defend¬ 
ant Andrew Wilson, as trustee, undertook and did sell at public 
auction the property herein described to the defendant, Thomas A. 
Jameson Company, a body corporate, for the sum of $1,850.00; said 
sale having been made by said defendant Andrew Wilson, under the 
void decree of partition, hereinabove referred to. Thereafter, on 
October 17th, 1923, the defendant, Andrew Wilson, undertook and 
did execute an instrument purporting to be a deed to the hereinabove 
described land from him as trustee to the defendant Thomas A. Jame¬ 
son Company, under and by virtue of the sale hereinabove men¬ 
tioned; said instrument having ben recorded on October 17th, 1923 
among the land records in the office of the Recorder of Deeds for the 
District of Columbia, being known as instrument No. 285. 

8. Plaintiffs are advised by counsel and therefore aver, that al¬ 

though said deed and all other acts and things done as dc- 

5 tailed in this bill of complaint are absolutely void and of no 
effect to deprive them to their title to the above described real 

estate, yet these acts, orders, decrees and particularly, the deed from 
the defendant, Edgar C. Snyder, United States Marshal to the de¬ 
fendant Henrv T. Laws, and the deed from the defendant Andrew 
Wilson to the defendant, Thomas A. Jameson Company, constitute a 
cloud on the plaintiffs’ title to said real estate, which plaintiffs are en¬ 
titled to have removed from the records in this Court and from the 
land records in the office of the Recorder of Deeds by an appropriate 
decree in this cause. Plaintiffs further say that they are without a 
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clear, complete and adequate remedy at law and they are advised that 
equity has jurisdiction in the premises. 

9. The premises considered, plaintiffs pray: 

1st. That the writ of subpoena issue to each and every one of the 
defendants herein requiring them and each of them to answer the 
exigencies of this bill of complaint. 

2nd. That upon hearing of this cause, this Honorable Court enter 
a decree declaring the deed from Edgar C. Snyder, United States 
Marshal to Henry T. Law, and from Andrew Wilson, trustee, to the 
defendant Thomas A. Jameson Company, void and of no effect and 
the real estate described in this bill of complaint free and clear of any 
cloud, lien or charge whatsoever by virtue of the proceedings had or 
the instruments herein described. 

3rd. And for such other and further relief as the circumstances of 
the case should require and to this Honorable Court shall seem right 
and proper. 

RUTH R. SMITH. 
CLAUDE R. SMITH. 


6 District of Columbia, ss: 

Ruth R. Smith and Claude R. Smith, being first duly sworn upon 
oath depose and say: They are the subscribers to the hereto annexed 
bill of complaint and are familiar with its contents; all matters stated 
therein of their personal knowledge are true and those stated upon in¬ 
formation and belief thev believe to be true. 

RUTH R. SMITH. 
CLAUDE R. SMITH. 

Subscribed and sworn to before me this 28th day of January, 1924. 
[seal.] AGATHA M. LANIGAN, 

Notary Public, D. C. 

JOS. L. TEPPER, 

DAVID L. BLANKEN, 

A ttys, for Plaintiffs. 

Plaintiffs’ Exhibit “A.” 

Code Deed—Short Form D. C. 

/ 

This deed made this 19th day of January in the year of one thou¬ 
sand nine hundred and Twenty two, by and between Madison M. 
Myrick, unmarried, of Uvalde of Uvalde County, in the State of 
Texas, Party of the first part, and Claude R. Smith and Ruth R. 
Smith, of the City of Washington, District of Columbia parties of the 
second part: 

7 Witnesseth, That in consideration of Ten Dollars and 
no/100, the party of the first part does hereby grant unto 

the parties of the second part, in fee simple, as joint ten¬ 
ants all that piece or parcel of land, together with the improve¬ 
ments, rights, privileges, and appurtenances to the same belonging, 
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situate in the City of Washington, District of Columbia, described as 
follows, to wit: Lot number 811 being the south half of original lot 
number 12 in square 1060 fronting 33 feet on Fifteenth Street, 
Southeast and running by even width full depth along a 15 foot alley 
in the rear and containing 6,651 feet of ground. 

And the said party of the first part covenants that he will warrant 
specially the property hereby conveyed; and that he will execute such 
further assurances of said land as may be requisite. 

Witness my hand and seal the day and year hereinbefore written. 

-. [seal.] 

-- [seal.] 

In presence of^- 


County of Uvalde, 

State of Texas, To wit: 

I, W. F. Morgan, a Notary Public, in and for the District aforesaid, 
hereby certify that Madison M. Myrick who is personally well known 
to me as the grantor in, and the person who executed the aforegoing 
and annexed deed, dated January 19th, A. D. 1922, personally ap¬ 
peared before me in the said District and acknowledged the said deed 
to be his act and deed. 

8 Given under my hand and seal this 19th day of Januarv 

1922 

(Signed) MADISON M. MYRICK, 

[notarial seal.] Notary Public. 


(Endorsed.) 

Received for record on the 2nd day of March A. D. 1922 at — 
o’clock M., and recorded in Liber No. 4673 at folio 129, one of the 
Land Records for the District of Columbia, and examined by - 


K. L. P. 


Exhibit “B.” 


> 

Recorder. 


No. 86, Recorded February 20, 1923, at 11:11 A. M. 

E. C. Snyder, U. S. Marshal, D. C., 

to 

Henry T. Law. 

U. S. Marshal's Deed. 

i 

This indenture, Made this nineteenth day of February, in the 
year of our Lord one thousand nine hundred and twenty-three, by 
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and between E. C. Snyder, United States Marshal of the District of 
Columbia, of the first part, and Henry T. Law of the District of Co¬ 
lumbia, of the second part, witnesseth: 

Whereas, The said party of the first part, by virtue of a writ 

9 of fieri facias issued from the Clerk s Office of the Supreme 
Court of the District of Columbia, on the second day of Octo¬ 
ber, 1922, in pursuance of a judgment of said Court, in cause No 
67027, and to him, the said party of the first part, directed, did offer 
for sale at public auction for cash, in front of the Court House door 
in said District, on the seventh day of February, 1923, having first 
given notice of said sale for twenty days by advertisement in a news¬ 
paper printed and published in the District aforesaid, the hereinafter 
described piece or parcel of ground, together with all and singular the 
improvements thereon, the same being levied and seized upon as all 
the right, title, claim and interest of the defendant, Claude R. Smith, 
in and to said real estate. 

And whereas, the said party of the second part was the highest 
bidder at said sale and became the purchaser of said premises at and 
for the sum of Three Hundred ($300) Dollars which was the highest 
bid therefor, at said sale; and whereas the said party of the second 
part hath complied with the above terms of sale, and fully paid and 
satisfied the purchase money to the said party of the first part, United 
States Marshal, as aforesaid; 

Now, therefore, this indenture witnesseth, That the said E. C. 
Snyder, United States Marshal as aforesaid, for and in consideration 
of the premises and of the sum of Three Hundred ($300) Dollars 
current money of the United States to him in hand paid by the said 
party of the second part, at and before the sealing and delivery of 
these presents, the receipt whereof is hereby acknowledged, has bar¬ 
gained and sold, aliened, released and conveyed, and by these 

10 presents doth bargain and sell, alien, release and convey unto 
the said party of the second part, his heirs and assigns, all 

the right, title, interest, estate, claim and demand of the said Claud 
R. Smith in and to all that piece or parcel of ground, situate and 
lying in the City of Washington in said District and known and de¬ 
scribed as Lot Number Eight Hundred and Eleven (811), being the 
south half of original Lot Twelve (12) in the square number Ten 
Hundred and Sixty (1060) together with all and singular the im¬ 
provements, rights, privileges and appurtenances to the same belong¬ 
ing or in anywise appertaining, and all the remainders, rents, issues, 
and profits thereof. 

To have and to hold the said piece or parcel of ground and prem¬ 
ises and appurtenances hereby conveyed unto the said party of the 
second part, his heirs and assigns, to and for their only proper use, 
benefit and behoof, and to, and for no other use, interest, and purpose 
whatsoever. 

In testimony whereof, the party of the first part, as United States 
Marshal as aforesaid, has hereunto set his hand and seal on the nine¬ 
teenth day of Februarv, A. D. 1923. 

E. C. SNYDER, [seal.] 
I'nitcd States Marshal for the District of Columbia. 
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Signed, sealed, and delivered in the presence of— 

WM. G. DUNNE. 

W. B. ROBINSON. 

($.50^ Int. Rev. Stamp Affixed.) 

United States of America, 

District of Columbia, ss: 

11 I, Wm. G. Dunne, a Notary Public in and for the District 

aforesaid, do hereby certify that E. C. Snyder, United States 
Marshal for the District of Columbia, a party to a certain deed bear¬ 
ing date on the nineteenth day of February, A. D. 1923, and hereto 
annexed, personally appeared before me in the District aforesaid, and 
the said E. C. Snyder, United States Marshal for the District afore¬ 
said, being personally well known to me to be the person who exe¬ 
cuted the said deed and acknowledged the same to be his act and deed, 
as Marshal aforesaid. 

Given under my hand and notarial seal this nineteenth day of 
February A. D. 1923. 

[notarial seal.] WM. G. DUNNE, 

Notary Public, D. C. 

My commission expires Sept. 23, 1926. 

C. C., A. Office of the Recorder of Deeds, 

District of Columbia. 

This is to certify that the foregoing is a true and verified copy of 
an instrument as recorded in Liber 4901, folio 17, et seq., one of the 
Land Records of the District of Columbia. 

In testimony whereof, I have hereunto set my hand and affixed the 
seal of this Office this 4 dav of January, A. I). 1924. 

[seal.] " ARTHUR G. FROE, 

Recorder of Deeds, D. C. 


12 Plaintiffs’ Exhibit “C.” 

Washington, D. C., Feb. 5, 1923. 

U. S. Marshal, D. C., 

E. G. Snyder. 

Dear Sir : Please take notice that the undersigned, Claude R and 
Ruth R. Smith, joint tenants of lot 1060, lower half of square 811 on 
which you levied Fi.-Fa. and advertised for sale on February the 
seventh, nineteen hundred and twenty three, do hereby protest 
against the execution of the same for the reason that the judgment is 
against one of the joint tenants—Claude R. Smith. 

(Signed) CLAUDE R. SMITH, 

(Signed) RUTH R. SMITH, 

Joint Tenants of Lot 1060, Square 812. 


8 


RUTH R. SMITH ET AL. VS. HENRY T. LAW, ETC., ET AL. 


Order for Appearance. 

Filed February 21, 1924, 

******* 


The Clerk of said Court will enter my appearance for defendants 
Henry T. Law and Andrew Wilson, Trustee in Equity Cause No. 
41099 

ANDREW WILSON, 

A ttorncy. 
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Motion to Dismiss. 


Filed March 1, 1924. 


Now comes the defendant Thomas A. Jameson Company and re¬ 
spectfully moves the court to dismiss the Bill of Complaint exhibited 
against it in this cause upon the following grounds: 

First. It states no cause of action cognizable in equity. 

Second. The plaintiffs seek to collaterally attack and impeach a 
final decree or judgment of this court passed in Equity Cause No. 
41099 adjudicating that the defendant Henry T. Law 7 and the plain¬ 
tiff Ruth R. Smith were tenants in common of the property involved 
in this proceeding and which decree has not been set aside and from 
which no appeal is pending. 

Third. The plaintiffs seek to collaterally attack and impeach a 
final decree or judgment of this court passed in Equity Cause No. 
41099 adjudicating that the property involved w’as subject to parti¬ 
tion under the law’s of the District of Columbia and which decree has 
not been set aside and from which no appeal is pending. 

Fourth. The plaintiffs seek to litigate matters foreclosed by the 
final judgment of this court passed in Equity Cause No. 41099, from 
which judgment no appeal has been taken, and the same has not 
been set aside; it not appearing that the plaintiffs in this cause w T ere 
not parties defendant to that cause and personally served with process 
by the United States Marshal. 

14 Fifth. For other good and sufficient reasons apparent upon 

the face of the Bill. 

G. P. McGLUE, 

GEO. C. GERTMAN, 

Attorneys for Defendant, Thomas A. Jameson Company. 

Mr. Joseph L. Tepper, 

Attorney for Plaintiffs: 

Please take notice that the foregoing motion to dismiss the Bill of 
Complaint has been calendared for hearing for Friday, March 7, 
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1924, at ten o’clock a. m. or as soon thereafter as Counsel can be 
heard. 

G. P. McGLUE, 

GEO. C. GERTMAN, 

Attorneys for Defendant, Thomas A. Jameson Company. 

Decree Dismissing Bill. 

Filed March 14, 1924. 

* sk * * Jk sk * 

This cause came on to be heard upon the motion of the defendant 
Thomas A. Jameson Company, Incorporated, to dismiss the Bill 
of Complaint; and the same having been argued by Counsel and duly 
considered, it is, by the Court, this 14th day of March, A. D. 1924, 
ordered that said motion be and it is hereby granted. 

JENNINGS BAILEY, 

Justice. 

15 From this decree the plaintiffs except and in open Court 

note an appeal to Court of Appeals and bond for costs is fixed 
at $100 or $50 cash deposit. 

JENNINGS BAILEY, 

Justice. 

Jos. L. Tepper, Atty. for P’ffs. 

Memorandum. 

April 5, 1924.—$50 deposited by Joseph L. Tepper in lieu of ap¬ 
peal bond. 

Assignment of Error. 

Filed June 6, 1924. 

* * ♦ 3k sk sk * 

The Court erred in granting the motion of the defendant, Thomas 
A. Jameson Company to dismiss plaintiffs’ bill of complaint on the 
ground, as claimed by said defendant, that the bill did not state a 
cause of action cognizable in the court of equity, and on the further 
alleged ground that plaintiffs’ cause of action was a collateral attack 
and impeachment of a final decree in equity cause No. 41,099; the 
bill of complaint herein making the contention that a joint tenancy 
could not be severed in law or equity by the proceeding referred to in 
said defendants’ motion to dismiss. 

JOS. L. TEPPER, 

DAVID L. BLANKEN, 

Attorneys for Plaintiffs. 

2—4234 a 
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16 Designation of Record. 

Filed June 7, 1924. 

******* 

In making up the record for the transcript to the Court of Ap¬ 
peals in the above entitled cause, the Clerk will please include the 
following: 

1. Plaintiffs’ original bill of complaint and exhibits filed January 
31,1924; 

2. Appearance of Andrew Wilson for defendants Nos. 1 and 3 
filed February 21, 1924; 

3. Motion of defendant, Thomas A. Jameson Company to dismiss 
bill filed March 1, 1924; 

4. Decree of Justice Bailey granting said motion and dismissing 
bill including notation of appeal to the Court of Appeals in open 
court filed March 14, 1924; 

5. Memorandum of deposit of $50.00 cash in lieu of bond by attor¬ 
ney for plaintiffs made April 5, 1924; 

6. This designation of record. 

JOS. L. TEPPER, 

DAVID L. BLANKEN, 

Attorneys for Plaintiffs. 

Served copy this 7th day of June, 1924. Received copy without 
prejudice to right to seek dismissal of appeal upon ground that this 
designation was not filed within time limited by rules of Court. 

GEO. C. GERTMAN, 

Atty. for Jameson Co. 

17 Supreme Court of the District of Columbia. 

The United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 16, 
both inclusive, to be a true and correct transcript of the record ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript in cause No. 42191 in Equity, wherein Ruth R. 
Smith et al. are Plaintiffs and Henry T. Law et al. are Defnedants, as 
the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, this 
15th day of July, 1924. 

[Seal of the Supreme Court of the District of Columbia.] 

E. W. MORGAN H. BEACH, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
4234. Ruth R. Smith and Claude R. Smith, appellants, vs. Henry T. 
Law, Edgar C. Snyder, U. S. Marshal; Andrew Wilson, trustee in 
equity cause No. 41,099, et al. Court of Appeals, District of Colum¬ 
bia. Filed Oct. 11,1924. Henry W. Hodges, clerk. 

(4570) 
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|,ouri of pidrict of ^oIumBm. 


OCTOBER TERM, 1924. 


No. 4234. 


RUTH R. SMITH and CLAUDE R. SMITH, Appellants, 

vs. 

HENRY T. LAW, EDGAR C. SNYDER, U. S. Marshal ; 
ANDREW WILSON, Trustee, and THOMAS A. JAME- 
SON COMPANY, Defendants. 


BRIEF FOR APPELLANTS. 


Statement of Facts. 

The appellants filed their bill in the Supreme Court of the 
District of Columbia, setting forth that in January, 1922, 
they purchased lot 811 of original lot 12 in square 1060 in 
the City of Washington, D. C., for the sum of $1,400.00, to 
which the appellant Ruth R. Smith contributed approxi¬ 
mately $850.00 out of her own sole and separate means, 
and the appellant Claude R. Smith contributed the balance 

1 P 



of about $550.00, and took title in their names as “joint ten¬ 
ants/’ or as tenants by the entirety; that it was their inten¬ 
tion to erect a dwelling for themselves on said lot and estab¬ 
lish a homestead, and that they had made all arrangements, 
including drawing the plans, for the building of the home, 
when, on the 7th day of February, Edgar C. Snyder, United 
States Marshal (who was made a defendant to the bill), 
acting under the alleged authority of a writ of fieri facias, 
issued from the clerk’s office of the Supreme Court of the 
District of Columbia, based on a judgment against the ap¬ 
pellant Claude R. Smith alone, undertook to, and did, over 
the verbal and written protests of the appellants, sell at pub¬ 
lic auction to one Harry T. Law the undivided interest of the 
appellant Claude R. Smith in the above-described lot for the 
sum of $300.00, and afterwards delivered a deed to the said 
Harry T. Law (who was likewise made a defendant to said 
bill) for same. Later, on the 22d day of March, Law filed 
his bill in equity against the appellants for the partition of 
said lot on the theory that he was a tenant in common with 
the appellant Ruth R. Smith, and obtained a decree under 
which Andrew Wilson, Esquire, was appointed trustee to 
sell the real estate herein referred to. Thereafter, on the 2d 
day of August, 1923, Andrew Wilson, acting under said 
decree, sold at public auction to the Thomas A. Jameson 
Company, for $1,850.00, the entire lot, and in due course of 
time issued a deed to the said Thomas A. Jameson Company. 
Both Andrew Wilson and the Thomas A. Jameson Company 
were also made defendants to the bill. The appellants con¬ 
clude their bill with the statement that in law said partition 
proceeding was null and void inasmuch as, being tenants by 
the entirety, the defendant Harry T. Law never acquired 
title to the real estate under the pretended sale by the United 
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States marshal, and, not having acquired any title to the 
real estate, same could not be partitioned, and consequently 
the entire proceeding constituted a cloud on their title to the 
real estate, and prayed that the Court decree the same to be 
free and clear of any cloud, lien, or charge by virtue of the 
sale from the United States marshal to the defendant Harry 
T. Law and the subsequent partition proceedings. The 
various deeds of conveyance are attached to the bill and 
made a part thereof. The defendant Wilson entered his 
appearance for himself, and later, on March 1, 1924, the 
defendant Thomas A. Jameson Company appeared by coun¬ 
sel generally and moved to dismiss the bill on the ground that 
the partition decree could not be impeached and attacked col¬ 
laterally in a separate proceeding, which motion was granted 
by the Court and the bill dismissed over the objection and 
exception of the plaintiffs who thereupon noted an appeal 
to this Court. 

ARGUMENT. 

This case presents two principal questions for the Court’s 
determination: 

First. Were the appellants tenants by the entirety of the 
real estate involved herein and could such a tenancy, under 
the decisions of the courts of this jurisdiction, be subjected 
to the payment of a judgment against one of the owners, as 
was done in this case? 

Second. Was the partition proceeding in question a valid 
proceeding and were the appellants foreclosed from attack¬ 
ing it in the proceeding below? 

It will readily be seen that these two propositions are inter¬ 
dependent, for if the first is resolved against the appellants 
it matters not whether the partition proceeding was or was 
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not valid. We will therefore take up the two questions in 
the order they are stated: 


I. 

The first proposition is, at the time of the preparation of 
this brief, before this Court in the case of Harry T. Settle vs. 

i 

Anna Edith Settle, number 4199, October term, 1924, and 
the authorities on the whole question are ably assembled by 
counsel for appellee in their brief filed by them in said case. 

As it is claimed in said brief, the proposition that real 
estate held by husband and wife as “joint tenants” is a ten¬ 
ancy by the entirety, unaffected and unmodified by the 
Married Woman’s Act, was considered a rule of property in 
this jurisdiction, both by the courts and lawyers at the bar. 

As far as our judicial annals disclose, this question was 
first presented and decided by Mr. Justice Barnard, of the 
Supreme Court of the District of Columbia, in the case of 
Krouse vs. Krouse, 41 W. L. R. 71. This decision was 
later followed by Mr. Justice Stafford in the case of Moore vs. 
Moore (unreported) and Mr. Justice Hoehling in the case 
of Settle vs. Settle (above referred to), 52 W. L. R. 433. 

In the case of Flaherty vs. Columbus, 41 App. D. C. 525, 
this Court held that— 

“Estates by the entirety were not abolished by the 
Married Woman’s Act. Alsop vs. Fedarwisch, 9 
App. D. C., 408. Such estates extend to personalty 
as w T ell as in real estate, Freeman Co-tenancy, Section 
68. The husband and wife are seized and possessed 
per tout et non per my, and the whole remained to 
the survivor,” 

citing Hunt vs. Blackburn, 128 U. S. 469, and other cases. 



Other cases of this Court which bear upon this question 
are: 

Marshall vs. Lane, 27 App. D. C. 276. 

Laughran vs. Lemmon, 19 App. D. C. 141. 

The reason and justification for the rule that a joint ten¬ 
ancy between husband and wife is a tenancy by the entirety 
and cannot and should not be made subject to execution for 
the debt of one of the tenants is very ably elaborated upon 
in an editorial note in 42 L. R. A. (N. S.) 555, the gist of 
which follows: 

“As shown in the earlier note, the courts are not 
in harmony upon the question whether a lien may be 
obtained upon the interest of one spouse in property 
held by the entirety, without the consent of both, 
although, as there suggested, the weight of authority 
and the better reason deny this right, where under 
the so-called Married Woman’s Act, the husband no 
longer has the right to the possession and control of 
the property of the wife. 

“This doctrine is also asserted by the majority of 
the later decisions on the subject. It finds support 
in Bank of Glade Springs vs. McEwen, 76 S. E. 
222, holding that an estate by entirety cannot be 
sold for the debt of the husband without the consent 
of both husband and wife; and in Hood vs. Mercer, 
42 L. R. A. (N. S.) 150, N. C. 699, 64 S. E. 897, 
holding that the interest of neither husband nor 
wife in an estate by entirety becomes subject to the 
lien of a judgment during their joint lives. This 
case is followed in Healey Ice Mach. Co. vs. Green, 
181 Fed. 890, affirmed in 111 C. C. A. 688, 191 
Fed. 1004, applying the rule of North Carolina. * * * 
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“A rule which permits a creditor of one of the 
tenants by entirety so to tie up or cloud the title to 
the property as to prevent its free disposal by the 
common consent of the tenants removes one of the 
valuable attributes of ownership. In many in¬ 
stances this must amount in a great measure to the 
destruction of the pecuniary value of the interest of 
one tenant. As for illustration, this doctrine pre¬ 
vents or renders it imprudent for one tenant by en¬ 
tirety to make necessary improvements upon the 
property, when the title is thus clouded by a lien 
of a creditor of the other tenant, and no relief may 
be had by a partition of the property, since in juris¬ 
dictions sustaining this doctrine, the rule applies 
that the property is not subject to partition between 
one tenant by the entirety and a lien creditor of the 
other tenant. This, of course, must be the rule 
where the right of survivorship remains. 

“Many other ways may be suggested in which 
this minority doctrine in effect impairs the interest 
of one tenant by entirety for a claim against the 
other. One such instance is illustrated in Servis vs. 
Dorn, 76 N. J. Eq. 241, 76 Atl. 246, which holds 
that neither one nor both of the tenants of land by 
entirety are entitled to the whole or any part of the 
proceeds of a judicial sale under a proceeding fore¬ 
closing a mortgage executed by them jointly, where 
the creditors of one of them had judgment liens 
upon the property, but that such proceeds, after 
satisfying the mortgage foreclosed, must be retained 
by the court to wait the severance of the estate by 
the death of one of the parties, when they will or 
will not become available in satisfaction of the judg¬ 
ments accordingly as the judgment debtor survives 
or dies before the other tenant by entirety. 

“This decision suggests another instance where 
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this minority doctrine may work a great hardship 
to one of the tenants. If insured improvements 
upon the estate by entirety should be destroyed by 
fire, under this doctrine, creditors of one of the ten¬ 
ants might tie up the proceeds of the insurance for 
an indefinite period of time, and until the death of 
one of the tenants, and in this manner render it im¬ 
possible to use the proceeds of the isurance to replace 
the improvements destroyed. 

“The hardships imposed upon an innocent party 
by this doctrine suggest that in the jurisdictions 
where it obtains the so-called Married Woman’s Acts, 
at least as to such property, are not being enforced in 
a manner to relieve the property of the wife from 
the payment of her husbands debts, but in effect, 
cast an additional burden thereon.” 

II. 

The second question is: Can the appellants question the 
validity of both the marshal’s sale under the judgment 
against Claude R. Smith and the subsequent partition pro¬ 
ceeding? The entire case of the appellants is built upon 
the thesis that if a tenancy by the entirety cannot in law be 
subjected to a judgment against one of the owners and can¬ 
not be separated except by the acts of the owners themselves 
it matters not what is done, or by whom; whether it be in 
the form of a judicial sale under a writ of fieri facias or by a 
partition decree, it is a nullity ab initio. In brief, we take 
what we consider the logical position that the Court in the 
partition case was utterly without jurisdiction to try or en¬ 
tertain it, and that that which has no life in it from the 
start cannot by any human endeavor be made to live, and 
we believe that this is the consensus of judicial authority. 
Thus: 

vJT 
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“An estate held by husband and wife as tenants 
by the entireties is regarded as in severalty rather 
than in cotenancy, and not subject to partition.” 
80 Cyc. 181. * 

Moreover, before a piece of real estate can be or may be 
partitioned, the title in the party seeking a decree for parti¬ 
tion must be clear arid he must have actual or constructive 
possession of the real estate. 

“A court of equity will not entertain a bill for par¬ 
tition unless the legal title be clear.” Roller vs. 
Clark, 19 App. D. C. 539. 

“Partition only allowed to him who has an estate 
in the properly.” Sis vs. Boarman, 11 App. D. C. 
116; Walker vs. Lyon, 6 App. D. C. 484. 

See also: 

Ross vs. Cobb, 48 Ill. 111. 

Nash vs. Simpson, 78 Me. 142. 

Hassam vs. Day, 39 Miss. 392. 

Therasson vs. White, 52 How. Pr. (N. Y.) 62. 

Bruton vs. Rutland, 3 Hump (Tenn.) 435. 

Straughan vs. Wright, 4 Rand (Va.) 493. 

Egner vs. Meis (N. J. 1897), 36 Atl. Rep. 943. 

In Bartkowaik vs. Sampson et al., 133 N. Y. Supp. 401, 
the circumstances are very similar to the facts in the case at 
bar, in that a judgment creditor sought to subject the un¬ 
divided interest of the husband, against whom a judgment 
was obtained, in a piece of real estate held by him as a tenant 
by the entirety with his wife. The similarity in the two 
cases is even more striking by the fact that in that case, as 
in this one, the judgment had been executed and the sheriff 
sold the undivided half interest to satisfy the judgment. 
Thereafter the purchaser at the sheriff’s sale attempted to 
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do what was done here—to divide the property by parti¬ 
tion—and the Court said, inter alia: 

‘‘Section 1532 of the Code provides that partition 
may be brought where two or more persons hold real 
estate as joint tenants, or as tenants in common; but, 
as there is obviously a distinction between joint ten¬ 
ants and tenants by the entirety, that section in 
• terms does not authorize partition in a case like that 
at bar. The plaintiff quotes section 56 of the do¬ 
mestic relations law (Consol. Laws, c. 14), which is 
in effect a reenactment of Laws of 1880, c. 472, 
quoted and considered above. It provides that the 
husband and wife may confer or transfer real estate 
or personal property directly, the one to the other, 
without the intervention of a third person, and may 
make partition or division of any real property held 
by them as tenants in common, joint tenants, or ten¬ 
ants by the entireties; and plaintiff contends that 
this section is authority for this procedure. He 
does not cite any authority which so holds, and I 
am unable to find any. 

“A careful consideration of the whole context of 
section 56 and of the numerous cases which have 
since been decided with reference to it leads me to 
believe that the intention and meaning of that sec¬ 
tion is simply to authorize the husband and wife to 
convey their property to others or among them¬ 
selves with the utmost freedom. As applied directly 
to the point in question, I believe that it permits 
them to divide or ‘partition’ any real property which 
they may hold as tenants by the entirety or other¬ 
wise. I do not believe that the section under con¬ 
sideration goes far enough to enable one tenant by 
the entirety to compel partition. Section 1548 of 
the Code provides what sort of an interlocutory judg- 
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ment may be rendered in a partition action, and sec¬ 
tion 1557 provides for a final judgment. Section 
1570 provides for protecting the interest of owners 
of future estates, but none of these sections, or of 
any I am able to find, make any adequate provision 
for protecting the right of survivorship. In the 
case at bar, Veronica Sampson has an undoubted 
right to the whole of the real property in question, 
provided only that she survives her husband. I do 
not see that there is any provision of law applicable 
to partition actions which gives her any adequate 
protection in that right; and I do not believe that 
that right has been or can be taken away from her. 

“I therefore reach the conclusion that, although 
plaintiff’s purchase by sale under execution was suffi¬ 
cient and suitable to reach and vest in him any in¬ 
terest in the real estate in question which John 
Sampson owned, which was salable, it did not give 
him a right to maintain an! action of partition 
against Veronica Sampson, and that, therefore, this 
action must be dismissed, with costs.” 

It will be noted that section 93 of the D. C. Code also fails 
to provide for a partition of a tenancy by the entirety and to 
make provision for the rights of survivorship. 

In Ross vs. Cobb, 48 Ill. Rep. 114, the Court lays down the 
dictum that if a partition were decreed which attempted to 
divide a tenancy by the entirety it would be a nullity, thus: 

“If this decree were carried into execution and a 
sale should be made, and it should subsequently ap¬ 
pear that Gould had sold the other third to persons 
under disability, or he had died before the statute 
began to run, leaving heirs who were minors or femes 
covert, they would not be bound by the decree, and 
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if the sheriff’s sale was regular and passed Andrews’ 
title, they could still recover this one undivided third 
part of the lot, notwithstanding the decree and sale. 
It is obvious that it was not the design of the general 
assembly to authorize such a proceeding, unless the 
title in those claiming to he tenants in common was 
clear and satisfactory.” 

In Beihl vs. Martin, 236 Penn. State 519, the Court de¬ 
cided : 

1. “Where a husband and wife hold an estate in 
land by entireties, their joint deed is sufficient to pass 
title in the land free from the effect of bankruptcy 
proceedings and judgments against the husband, and 
free from any contingent interest or ownership therein 
by the trustee in bankruptcy in the event of the 
bankrupt surviving his wife.” 

3. “While the estate by entireties continues, it is 
utterly impossible for either party without the other 
joining to sell or assign his or her interest therein, 
even the expectancy of survivorship.” 

In Getty vs. Hupfel’s Sons, 292 Fed. R. 178, it was de¬ 
cided that: 

2. Where the law is settled that real property, title to 
which is in complainant, is not subject to levy and sale under 
judgments against complainant’s vendors, an injunction 
may properly be granted to restrain the judgment plaintiff 
from issuing execution and making such sale, as an abuse 
of legal process, the Court in its opinion saying: 

“The real grievance of the plaintiff here is the ex¬ 
istence of a cloud upon her title. Whether this cloud 
has substance depends upon whether these judgments 
are liens upon the husband and wife title. If they 
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are liens, their existence is an obstacle to a convey¬ 
ance of the property by the plaintiff and if they are 
not liens, a sheriff’s vendee under an execution issued 
upon these judgments will take no title. It follows 
that the plaintiff decided for herself that the judg¬ 
ments were not liens when she accepted the convey¬ 
ance to her. The cloud arising out of the existence 
of the judgments would be no greater when the 
plaintiff comes to convey than it was at the time of 
the conveyance to her, and a sale under an execution 
would work no change in the legal merits of the 
question of lien.” 

Guided by the principles laid down in the above case and 
within its limitations, we are taking the position that the 
marshal's sale in this case and decree of partition only con¬ 
stitute a cloud and lien upon the real estate of the appellants 
in this case, who have never been properly and legally di¬ 
vested of their title to said real estate, and they are entitled 
to a legal adjudication removing said cloud. 

Respectfully submitted, 

JOSEPH L. TEPPER, 

DAVID L. BLANKEN, 

Attorneys for Appellants. 
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OF THE DISTRICT OF COLUMBIA. 

October Term, 1924. 


No. 4234. 


RUTH R. SMITH AND CLAUDE R. SMITH, 

APPELLANTS, 

vs. 

HENRY T. LAW AND OTHERS, APPELLEES. 


BRIEF FOR APPELLEES. 


Statement. 

In 1922 Henry T. Law filed a Bill in Equity against 
appellants for partition of certain real estate (Rec., p. 3). 
The case proceeded to final decree ordering partition 
by sale and Andrew Wilson, Esquire, was appointed 
trustee to sell. He sold and conveyed the property 
to appellee Thomas A. Jameson Company (Rec., p. 3). 

No appeal was taken by appellants from the decree 
in the partition case and it stands unreversed and 
unimpeached. 

Appellants, by their present Bill of Complaint, 
challenge and seek to litigate with Jameson Company, 
the purchaser at the judicial sale, the validity of Law’s 
deed, his title, and his right to maintain the partition 
suit. 

(Note. —It is the policy of the law to maintain 
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and uphold judicial sales, and every reasonable intend¬ 
ment will be indulged to uphold them. 

Duncanson vs. Manson, 3 App. D. C., 260.) 

The bill was promptly resisted by a motion to dismiss 
(Rec., p. 8) interposed by Jameson Company, viz: 

“First: It states no cause of action cognizable 
in equity. 

“Second: The plaintiffs seek to collaterally 
attack and impeach a final decree or judgment 
of this court passed in Equity Cause No. 41,099 
adjudicating that the defendant, Henry T. Law, 
and the plaintiff, Ruth R. Smith, were tenants 
in common of the property involved in this 
proceeding and which decree has not been 
set aside and from which no appeal is pending. 

“Third: The plaintiffs seek to collaterally 
attack and impeach a final decree or judgment 
of this court passed in Equity Cause No. 41,099 
adjudicating that the property involved was 
subject to partition under the laws of the Dis¬ 
trict of Columbia and which decree has not 
been set aside and from which no appeal is 
pending. 

“Fourth: The plaintiffs seek to litigate matters 
foreclosed by the final judgment of this court 
passed in Equity Cause No. 41,099, from which 
judgment no appeal has been taken, and the 
same has not been set aside; it not appearing 
that the plaintiffs in this cause were not parties 
defendant to that cause and personally served 
with process by the United States Marshal. 

“Fifth: For other good and sufficient reasons 
apparent upon the face of the bill.” 

The court (Mr. Justice Bailey) upon consideration 
of the motion, dismissed the bill (Rec., p. 9); the grounds 
which influenced his action not appearing in the record. 

It was from the decree dismissing the bill (Rec., 
p. 9) the present appeal was perfected by appellants. 
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ARGUMENT. 

It is not hinted in the Bill of Complaint (and of course 
could not be alleged, as it would be untrue) that ap¬ 
pellants were not defendants to the partition suit, 
actually served with process and appeared therein 
through counsel. And it is not pretended by the 
appellants in their Bill of Complaint that the bill Law 
filed in the partition cause did not aver all jurisdictional 
facts or that the court in that case was without juris¬ 
diction of the subject-matter and the parties. Their 
complaint now is that Law, in filing his bill, proceeded 
on an erroneous hypothesis, viz: 

“Acting on the erroneous supposition that 
he was tenant in common with the plaintiff, 
Ruth R. Smith, in the real property described 
herein, under the aforesaid alleged and at¬ 
tempted sale by the United States Marshal, 
filed his Bill in Equity herein for the partition 
of said real estate as between himself and the 
plaintiffs herein and in due course of time 
obtained a decree of this court for partition of 
said real estate, under which decree the defendant, 
Andrew Wilson, was appointed trustee to sell 
said real estate.” (Rec., p. 3.) 

Law’s deed and title were necessarily involved in 
the partition case as no decree could be made without 
the court determining that he had legal title either as 
joint tenant or tenant in common with appellant wife, 
as Section 93 of the Code permits of partition only 
between tenants in common or joint tenants. 

If Law’s deed was invalid for the reasons now stated 
in the bill, the appellants’ remedy was by appeal from 
the decree in the partition case—that remedy being 
exclusive. 

Smith vs. Butler, 15 App. D. C., 345, 352. 
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The present bill does not show whether the present 
points were made by appellants in the partition case, 
nevertheless the decree in that case is conclusive not 
only upon all matters directly involved in the issue 
then under consideration but in all matters properly 
put in litigation or that could have been adjudicated 
therein. 

Nalle vs. Oyster, 36 App. D. C., 36. Affirmed 
in 230 U. S., 165. 

District of Columbia vs. Brewer, 32 App. D. C., 
388. 

Carmody vs. Simpson-Sullivan Co., 44 App. 
D. C., 39. 

Great Bear Spring Co. vs. Bear Lithia Springs 
Co., 47 App. D. C., 434. 

Appellants would have the court overlook the fact 
that they were defendants to the partition case, had 
their day in court and were afforded opportunity to 
litigate with the plaintiff, Law, the matters they now 
seek to litigate with Jameson Company. 

The matters attempted to be litigated by appellants 
in this proceeding were resolved against them by the 
final decree in the partition case. In any event that 
decree forecloses them from now litigating same with 
Jameson Company, the innocent purchaser at a judicial 
sale. 

Merrill vs. Merrill, 20 Oregon, 96. 

25 Pac., 362. 

11 L. R. A., 155 (Annotated). 

Jarrell vs. Laurel Coal & Land Co., 75 West Va., 
752. 

L. R. A., 1916E, 312. 

Bursey vs. Lyon, 30 App. D. C., 597, 613. 

Briscoe vs. Rudolph, 221 U. S., 547. 

Merillat vs. Hensey, 34 App. D. C., 398. 
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No effort is being made by appellants to impeach 
or attack the decree in the partition case (contenting 
themselves with attacking the structure and super¬ 
structure thereof) which decree, not appealed from 
and unreversed, is an insuperable barrier to appellants’ 
case. That decree is taken as conclusive in this col¬ 
lateral proceeding of the rights of the parties. 

Duncanson vs. Manson, 3 App. D. C., 260. 

Affirmed in 166 U. S., 533. 

Law’s deed and title, by virtue of the decree in 
partition, was held to be valid, and as long as that 
decree stands unreversed and unimpeached for fraud, 
that deed can not be collaterally attacked; the decree 
raises a presumption that whatever was necessary to 
its legality was established and found by the court. 

Voorhees vs. Jackson, 10 Peters (U. S.), 449. 

Grignon vs. Astor, 2 Howard (U. S.), 318. 

Duncanson vs. Manson, supra. 

Wilson’s deed, as trustee, is supported and authorized 
by the decree in the partition case and so long as it 
stands it is a complete defense to any attack upon 
his deed to Jameson Company. 

Where jurisdiction has attached, everything done 
within the power of that jurisdiction, when collaterally 
questioned, is to be held conclusive of the rights of 
the parties, unless impeaced for fraud. 

Cornett vs. Williams, 20 Wall. (U. S.), 226. 

McNitt vs. Turner, 16 Wall. (U. S.), 352. 

Briscoe vs. Rudolph, ante. 

Bursey vs. Lyon, ante. 

Merillat vs. Hensey, ante. 

None of these elementary legal propositions, raised 
by the motion to dismiss and upon which the learned 



Justice ruled in dismissing the bill, are discussed in 
the appellants’ brief—although assigned as error. (Rec., 
p. 9) and are unanswerable. They prefer to discuss 
the alleged law of matters determined, fixed and ad¬ 
judicated by the partition decree and which are no 
longer debatable. 

There is no equity in the bill and under no hypothesis 
can it prevail and was properly dismissed. 

Respectfully submitted, 

G. PERCY McGLUE, 

GEORGE C. GERTMAN, 

Attorneys for appellee , Jameson Company. 
























